
Daylight Solutions, Inc.        
Purchase Order Terms and Conditions    Date:      

All goods and services procured by Daylight Solutions, Inc., its affiliates or subsidiaries (the “Buyer”) shall be in accordance with the following terms and conditions 
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1. ACCEPTANCE; GOVERNING PROVISIONS.  
Each purchase order, together with these Terms and 
Conditions and any documents specifically referenced 
herein (collectively, “Order”) is Buyer’s offer to Seller 
and its applicable affiliates and subsidiaries (“Seller”) to 
purchase the goods and/or services described herein 
(collectively, “Products”) and it shall be the complete 
and exclusive statement of such offer and agreement.  An 
Order does not constitute an acceptance by Buyer of any 
offer or proposal by Seller, whether in Seller’s quotation, 
acknowledgment, invoice or otherwise.  This offer shall 
become a binding contract on the terms and conditions 
set forth herein upon the earlier of Seller’s: (i)  shipment 
of goods and/or performance of services; (ii) 
commencement of work on goods; (iii) written 
acknowledgement; or (iv) any other conduct by Seller 
that recognizes the existence of a contract pertaining to 
the subject matter hereof.  Acceptance of this offer is 
expressly made conditional on assent to these Terms and 
Conditions and the other provisions contained in the 
Order.  No purported acceptance of any Order on terms 
and conditions which modify, supersede, supplement or 
otherwise alter this Order shall be binding upon Buyer 
and such terms and conditions shall be deemed rejected 
and replaced by this Order, notwithstanding Buyer’s 
acceptance of or payment for any shipment of goods or 
similar act of Buyer.  In the event of a conflict between 
the Order and any prior or contemporaneous agreement 
or document exchanged between Buyer and Seller, the 
Order governs. 
 
2. COMPLETE AGREEMENT. This Order, any 
underlying agreement between the parties on which this 
Order is based (the “Underlying Agreement”) and the 
terms and conditions herein, constitute the complete 
agreement between the parties with respect to the matters 
contained in the Order and supersede all prior oral or 
written representations or agreements.  The Order may 
not be altered or modified except in writing duly 
executed by both parties.  
 
3. CHANGES. Buyer at any time shall have the right to 
direct changes to the Order, including without limitation, 
in the quantities, specifications, drawings, instructions, 
methods of packaging or shipping, or date or place of 
delivery, and Seller agrees to promptly make such 
changes. Any such change that has a significant impact 
on Seller’s time or cost of performance shall entitle 
either Seller or Buyer to an equitable adjustment to the 
price, schedule, or both.  Any claim by the Seller for 
adjustment under this Section shall be deemed waived 
unless asserted in writing within fifteen (15) calendar 
days from receipt by Seller of the change order.  In 
addition, Buyer shall have the right to audit all relevant 
records, facilities, work or materials of Seller to verify 
any such claim.  Nothing in this paragraph shall excuse 
Seller from proceeding with the Order as changed.  
Buyer may, at its sole option, cancel the Order pursuant 
to Section 4 hereof if agreement on an equitable 
adjustment cannot be reached.  Price increases or 
extensions of time for delivery shall not be binding on 
Buyer unless evidenced by a purchase order amendment 
or other writing issued and signed by Buyer.  No 
substitutions, changes or modifications of the Products 
shall be made except upon Buyer’s written authority.  
Any changes by Seller to any Order or the Products 
covered by the Order without the prior written approval 
by Buyer shall constitute a breach of the Order. 
 
4. TERMINATION FOR DEFAULT. Buyer reserves 
the right to terminate immediately all or any part of each 
Order, without any liability of Buyer to Seller, in the 
event of any default by Seller or in the event Seller shall 
cease to exist or become insolvent or the subject of 
bankruptcy, receivership or insolvency proceedings. In 

the event that an act of termination by Buyer is 
determined to be improper for any reason, the damages 
available to Seller shall be limited to the damages that 
Seller would have been entitled to receive if Buyer had 
terminated for convenience pursuant to Section 5.  Upon 
termination pursuant to this Section 4, Seller shall not be 
entitled to any further payments by Buyer. 
 
5.  TERMINATION FOR CONVENIENCE.  In 
addition to any other right of Buyer to terminate the 
Order, Buyer may, at its option, immediately terminate 
all or any part of the Order at any time and for any 
reason by giving written notice to Seller. Upon 
termination of any Order by Buyer under this Section 5, 
Buyer shall pay to Seller the following amounts without 
duplication:  (i) the Order price for all finished and 
completed Products that conform to the requirements of 
the Order and not previously paid for; (ii) Seller’s 
reasonable actual cost of the usable and merchantable 
work in process and raw materials/components 
transferred to Buyer; (iii) Seller’s reasonable actual cost 
of settling claims for the obligations Seller would have 
had to the subcontractors in the absence of termination, 
approved by Buyer in writing; and (iv) Seller’s 
reasonable actual cost of carrying out its obligations 
under this Section.  Notwithstanding anything to the 
contrary, Buyer’s obligation to Seller upon termination 
shall not exceed the obligation Buyer would have had to 
Seller in the absence of termination.  Within thirty (30) 
days after the effective date of termination under this 
Section 5, Seller shall furnish to Buyer its termination 
claim, together with all supporting data, which shall 
consist exclusively of the items of Buyer’s obligation to 
Seller that are listed in this Order.  Buyer may audit 
Seller’s records before or after payment to verify 
amounts requested in Seller’s termination claim.  
Because Buyer’s commitments to its customers are made 
in reliance on Seller’s commitments under each Order, 
Seller has no right to terminate any Order. 
 
6.  ACTIONS UPON TERMINATION.  Upon receipt 
of a notice of termination pursuant to Sections 4 or 5, 
Seller, unless otherwise directed in writing by Buyer, 
shall: (i) terminate immediately all work under the Order; 
(ii) transfer title and deliver to Buyer the usable and 
merchantable finished Products, work in process, and 
raw materials/components that Seller produced or 
acquired under the Order and which Seller cannot use in 
producing Products for itself or for others; (iii) settle all 
claims by subcontractors approved by Buyer in a signed 
writing, if any, for reasonable actual costs that are 
rendered unrecoverable by such termination; (iv) take 
actions reasonably necessary to protect property in 
Seller’s possession in which Buyer has an interest; and 
(v) upon Buyer’s request, cooperate with Buyer in 
effecting the resourcing of the Products covered by the 
Order to an alternative supplier designated by Buyer.   
 
7. NO PUBLICITY.  Seller shall not issue or cause to 
be issued any press release, public announcement or 
disclosure of any kind or nature whatsoever or otherwise 
disclose the existence of the transactions contemplated 
hereby except as and to the extent that both parties 
jointly agree to such press release, public announcement 
or disclosure previously and in writing. 
 
8. DELIVERY. Deliveries shall be made both in 
quantities and at times specified in the Order furnished 
by Buyer.  Time and quantity of delivery are of the 
essence.  Failure of Seller to comply with such 
requirements shall entitle Buyer, in addition to any other 
rights or remedies, to cancel any Order and be relieved of 
all liability for any undelivered portion.  In the event that, 
for reasons which are unforeseeable beyond Seller’s 
reasonable control, shipment is delayed beyond the last 

date on which shipment by the method contemplated 
herein would result in delivery guaranteed on or before 
the required delivery date herein, Seller shall make 
shipment by the most expeditious available method of 
transportation.  Any additional cost of such method of 
shipment shall be borne by Seller.  If shipment is delayed 
for any cause, Seller must report the same to Buyer 
promptly.  In no event, however, shall such notice relieve 
Seller of its obligations under this Order.  Failure of 
Buyer to insist upon strict performance shall not 
constitute a waiver of any of the provisions of any order 
or waiver of any default.  Any failure by Buyer to 
exercise its remedies with respect to any installment shall 
not be deemed to constitute a waiver with respect to 
subsequent installments.  Seller shall not unreasonably 
anticipate delivery by purchasing materials or 
manufacturing quantities in excess of what is reasonably 
required to meet Buyer’s delivery schedule.  Items 
received in advance of Buyer’s delivery schedule may, at 
Buyer’s option: (i) be returned to Seller at Seller’s 
expense and Buyer may debit Seller for the cost of such 
returns; or (ii) be accepted and payment withheld until 
the scheduled delivery date.  Notwithstanding any 
agreement concerning payment of freight expenses, 
delivery shall not have occurred and the risk of loss shall 
not have shifted to Buyer until the Products have been 
delivered to Buyer’s facility and have been accepted at 
that facility. 
 
9. WARRANTY. In addition to any express warranties 
set forth in this Order, any statutory warranties or any 
warranties implied by law, Seller warrants that all of the 
Products to be furnished hereunder shall (a) be free and 
clear of all liens and encumbrances, good and 
merchantable title thereto being in Seller; (b) be free 
from any defects in design, material or workmanship 
(latent or otherwise) and of new and of the highest 
quality; (c) be new, not used, refurbished or 
reconstituted; (d) strictly conform with all specifications, 
drawings, statements on containers or labels, and all 
descriptions and samples approved by Buyer, and all 
applicable industry standards, laws and regulations; (e) 
merchantable, of good material and workmanship, free 
from defects, and safe, fit and sufficient for the particular 
purposes intended by Buyer, which purposes Seller 
acknowledges are known to it; (f) not, and not be 
claimed to, violate any patent, trademark, or copyright, 
and may be properly imported into the United States or 
any other country; (g) in the case of services, all services 
performed on behalf of Buyer shall be performed in a 
competent, workmanlike manner; and (h) comply and 
have been produced, processed, packaged, labeled, 
delivered and sold in conformity with all applicable 
federal, state or other laws, administrative regulations 
and orders, including, but not limited to, the 
Occupational Safety and Health Act of 1971 as amended 
from time to time.  The foregoing warranties shall 
survive inspection, test, acceptance, delivery use, and 
payment, and shall inure to the benefit of Buyer, its 
successors and assigns and its customers, whether direct 
or indirect.  These warranties may not be limited or 
disclaimed.  If Buyer breaches any of the foregoing 
warranties, Buyer shall have the right, in addition to 
exercising all other rights Buyer may have under the 
Uniform Commercial Code and any other applicable 
statutes or law, to take the following actions, at Buyer’s 
option:  (i) retain the defective Products in whole or in 
part with an appropriate adjustment in the price for the 
Products; (ii) require Seller to repair or replace the 
defective Products in whole or in part at Seller’s sole 
expense, including all shipping, transportation, and 
installation costs; (iii) correct or replace the defective 
Products with substantially similar items and recover the 
total cost relating thereto from Seller, including the cost 
of product recalls; or (iv) reject the defective Products. 
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Without limiting any of the foregoing, should any 
Products fail to conform to the warranties set forth 
herein, Buyer shall notify Seller and Seller shall, if 
requested by Buyer, reimburse Buyer for any special, 
incidental and consequential damages caused by 
nonconforming Supplies, including, but not limited to, 
costs, expenses and losses incurred by Buyer: (i) in 
inspecting, sorting, testing, repairing, or replacing such 
nonconforming Products; (ii) resulting from production 
interruptions; (iii) in conducting remedial actions; and 
(iv) in connection with claims for personal injury 
(including death) or property damage caused by such 
nonconforming Products.  If requested by Buyer, Seller 
shall, without charge to Buyer, administer and process 
warranty charge-backs for nonconforming Products in 
accordance with Buyer’s directions. 
 
10. QUALITY.  Seller agrees to participate in Buyer’s 
quality and development program(s) and to comply with 
all quality requirements and procedures specified by 
Buyer, as revised from time to time. Seller is responsible 
for all sub-tier providers of goods or services.  Seller 
must maintain adequate development, validation, launch, 
and ongoing supervision to assure all Products provided 
to Buyer conform to all specifications, standards, 
drawings, samples, and descriptions, including, without 
limitation, as to quality, performance, fit, form, function, 
and appearance, under the Order. If any Products shall be 
found to be unsatisfactory, defective or inferior in 
quality, or not to conform to Buyer’s specifications or 
any other requirements hereof (including Seller’s 
warranties), Buyer may, at its option and in addition to 
its other remedies, reject the Products or require their 
correction by and/or at the expense of Seller promptly 
after notice.  Buyer shall also have the right to cancel any 
unshipped portions of any order.  Buyer shall be 
reimbursed by Seller for all of its costs and expenses in 
connection with the storage, handling, packing and/or 
transporting of any such defective or otherwise 
nonconforming Products. Seller shall assume all risk of 
loss or damage in transit to Products returned by Buyer 
pursuant hereto. 
 
11. PROPRIETARY RIGHTS. Seller agrees that 
Buyer’s designs, specifications, formulas and 
manufacturing information are proprietary data and shall 
not be disclosed to others or utilized for purposes other 
than those intended hereunder. Seller shall return all 
proprietary data and copies thereof to Buyer upon 
completion of Seller’s obligations hereunder or at 
Buyer’s request at any earlier time. Seller hereby 
acknowledges that Buyer is the owner of the trademarks 
and trade names connoting Buyer or Buyer products 
which it may elect to use in the distribution and sale of 
the Products, and that Seller has no right or interest in 
such trademarks and trade names.  Seller agrees that it 
will not use Buyer's name, trade name or trademark in 
any way without the prior express written consent of 
Buyer.  Seller hereby grants to Buyer the nonexclusive 
royalty-free license to display Seller's trademarks on the 
Products solely in connection with its sale of the 
Products, it being expressly understood that if Buyer 
elects to display Seller's trademarks during the term of 
the Agreement, Buyer shall properly do so and shall 
discontinue the use of such trademarks in any new 
material published after the termination hereof.  
Following the termination of this Order, Seller grants to 
Buyer the right to continue to display Seller's trademarks 
as necessary solely in connection with the sale or service 
of Products purchased by Buyer during the term of this 
Order.  Seller represents and warrants that it maintains all 
rights of ownership or use in any trademark, patent, 
copyright or any other intellectual property necessary to 
sell the Products to Buyer pursuant to this Order  
("Intellectual Property"), and that the use by Buyer of 
any Intellectual Property pursuant to this Order will not 
conflict with or infringe upon the rights of any third 
party. 

12.  WORK PRODUCT.  Any and all work product 
produced and provided by Seller in the course of Seller’s 
performance of services under this Order, including, 
without limitation, all inventions, technology, creations, 
designs, copyrightable materials, works of authorship, 
mask works, technical information, computer software, 
business information, and other information conceived, 
developed or otherwise generated by Seller in the 
performance of this Order and all underlying intellectual 
property rights (the “Work Product”) shall be the sole 
and exclusive property of Buyer and Seller shall have no 
rights to retain or use any of the Work Product, except as 
otherwise agreed in writing by the parties.  Seller hereby 
assigns and agrees to assign all right, title, and interest in 
the foregoing to Buyer, including without limitation, all 
copyrights, patent rights, and other intellectual property 
rights therein, and further agrees to execute, at Buyer’s 
request and expense, all documentation necessary to 
perfect title in Buyer.  Seller warrants that the services 
performed and delivered under this Order will not 
infringe or otherwise violate the intellectual property 
rights of any third party in the United States or any 
foreign country.  Seller agrees to defend, indemnify and 
hold harmless Buyer and its customers from and against 
any claims, damages, losses, costs and expenses, 
including reasonable attorneys' fees and expenses, arising 
out of any action by a third party that is based upon a 
claim that the services performed or delivered under this 
Order infringes or otherwise violates the intellectual 
property rights of any person or entity.  Notwithstanding 
the foregoing, if this Order is issued in support of a U.S. 
Government prime contract or subcontract, the rights of 
the U.S. Government in technical data, computer 
software, and inventions pertaining to the supplies and/or 
services developed or delivered under this Order are set 
forth in the applicable Federal Acquisition Regulation 
clauses and any applicable agency supplements thereto 
incorporated by reference in Appendix A. 
 
13. EQUIPMENT & SPECIAL TOOLING. Buyer 
shall not be obligated to reimburse Seller for the cost of 
any equipment or tooling unless specifically agreed to in 
writing by Buyer. 
 
14.  WORK ON BUYER’S PREMISES.  Where Seller 
is required to enter premises occupied by Buyer or under 
Buyer’s control to perform services or otherwise, Seller 
will inspect the premises involved, will provide all 
necessary safeguards for persons it brings on to the 
premises, will defend, protect, indemnify and hold Buyer 
and its successors, assigns and employees harmless from 
and against all claims, losses, expenses, damages and 
liabilities, direct,  incidental or consequential arising 
from damage to or loss of property by Seller, its 
employees or  others, or from personal injuries to or 
death of Seller, Seller’s employees or others resulting 
from or incidental to the presence of such persons on the 
premises involved WHETHER THE SAME RESULTS 
IN WHOLE OR IN PART FROM BUYER’S 
NEGLIGENCE OR OTHER FAULT BY ACT OR 
OMISSION, OR THAT OF BUYER’S EMPLOYEES 
OR OTHERWISE, IT BEING THE INTENT OF THIS 
PROVISION TO ABSOLVE AND PROTECT BUYER 
AND ITS SUCCESSORS, ASSIGNS AND 
EMPLOYEES FROM ANY AND ALL LOSS BY 
REASON OF SELLER’S PERFORMANCE OF WORK 
ON BUYER’S PREMISES, and  will maintain 
workmen’s compensation insurance covering all 
employees performing services related to this order on 
premises occupied by Buyer or under Buyer’s control.   
Seller expressly agrees to waive any provisions of the 
applicable workers compensation law, whereby Seller 
could preclude its joinder as an additional defendant or 
avoid liability  for damages, contribution or indemnity. 
 
15. INSPECTION. Buyer shall have the right (but not 
the obligation) to inspect, to review work progress, and 
to test all Products, special tooling, materials and 

workmanship to the extent practicable at all times and 
places during the period of manufacture. Buyer’s 
inspection of the Products, whether during manufacture, 
prior to delivery or within a reasonable time after 
delivery, shall not constitute acceptance of any work in 
process or finished Products. If any Supplies are 
defective in material or workmanship or otherwise not in 
conformity with the requirements of the Order, Buyer 
shall have the right, notwithstanding payment, any prior 
inspection or test, custom or usage of trade, either to 
reject them or to require their correction by and/or at the 
expense of Seller promptly after notice.   
 
16. PACKING & SHIPPING. No charge shall be 
allowed for handling, packing, crating, drayage or 
storage without written permission of Buyer. Products 
shall be packaged in a method to preserve and protect 
from damage and/or degradation, and shall be suitably 
prepared for shipment by Seller in accordance with 
acceptable commercial practices and in compliance with 
all applicable laws. Seller shall cause the Products to be 
labeled and marked to conform to all requirements of all 
applicable federal, state and local laws, including but not 
limited to CE markings. Seller shall identify Buyer’s 
purchase order number on Seller’s invoice, packing list, 
bill of lading or on any packages. Seller shall attach an 
invoice to all shipments, in addition to forwarding a copy 
of such invoice to Buyer. Unless otherwise provided 
herein or in the Underlying Agreement, all sales within 
the USA and Canada are FOB Destination, and sales 
outside the USA and Canada are DDL (Buyer’s 
designated location) Incoterms 2000.  Regardless of 
shipping terms, all risk that the ordered Products may be 
lost, damaged or delayed in transit shall be upon the 
Seller until conforming Products have been actually 
received, inspected and accepted by Buyer.  Seller shall 
be liable to Buyer for any loss or damage resulting from 
Seller’s failure to act so as to provide adequate protection 
during shipment.  Additional expenses, charges or claims 
incurred as a result of deviation from the specified route, 
noncompliance with other shipping instructions, or 
improper description of the shipment in shipping 
documents shall be assumed by Seller. 
 
17. PRICING. This Order must not be filled at prices 
higher than last quoted by Seller or as set forth in the 
Underlying Agreement unless Buyer consents in writing.  
Prices charged for Products listed on the Order are not 
subject to increase, including specifically any increase 
based upon currency fluctuations, changes in raw 
material or component pricing, labor or overhead, unless 
specifically agreed to by Buyer in writing. Seller 
represents that the prices to be paid or otherwise charged 
to Buyer are not any higher than the lowest price for such 
Products offered by Seller to any other of its customers 
who purchase in similar volumes.  Unless prohibited by 
law, Seller shall pay all federal, state, or local tax, 
transportation tax, or other tax, including but not limited 
to customs, duties and tariffs, which is required to be 
imposed upon the Products ordered, or by reason of their 
sale or delivery.  All Order prices shall be deemed to 
have included all such taxes.  Seller agrees to indemnify 
Buyer against any loss, liability or expense (including 
reasonable attorneys fees) resulting from Seller’s failure 
to pay such taxes, fees, duties, assessments, charges or 
conditions. 
 
18. PAYMENT.  Unless stated otherwise on the face of 
this Order or in the Underlying Agreement, payment 
terms are net 60.  If a payment date falls on a non-
business day, payment will occur on the following 
business day.  Payment by Buyer hereunder shall not be 
deemed an acceptance of the goods delivered or services 
performed hereunder by Seller. 
 
19. SETOFF/RECOUPMENT. In addition to any right 
of setoff or recoupment allowed by law, all amounts due 
Seller, or any of its subsidiaries or affiliates shall be 
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considered net of indebtedness or obligations of Seller, 
or any of its subsidiaries or affiliates to Buyer or any of 
its subsidiaries or affiliates, and Buyer may setoff against 
or recoup from any amounts due or to become due from 
Seller, or any of its subsidiaries or affiliates to Buyer or 
any of its subsidiaries or affiliates however and whenever 
arising, including the Buyer’s attorneys’ fees and costs of 
enforcement.  In the event that Buyer or any of its 
subsidiaries or affiliates reasonably feels at risk, Buyer 
may withhold and recoup a corresponding amount due 
Seller or any of its subsidiaries or affiliates to protect 
against such risk. If an obligation of Seller or any of its 
subsidiaries or affiliates to Buyer or any of its 
subsidiaries or affiliates is disputed, contingent or 
unliquidated, Buyer or any of its subsidiaries or affiliates 
may defer payment of all or any portion of the amount 
due until such obligation is resolved.  Without limiting 
the generality of the foregoing and by way of example 
only, in the event of a bankruptcy of Seller, if all of the 
Orders between Buyer and Seller have not been assumed, 
then Buyer may defer payment to Seller, via an 
administrative hold or otherwise, for Products against 
potential rejection and other damages.   
 
20. TITLE.  Seller warrants full, unrestricted title to all 
Products furnished hereunder, free and clear of all liens, 
security interests and encumbrances. Care, custody and 
control of, and title to all Products remain with Seller 
until such time as Buyer takes physical possession or 
otherwise agrees in writing. Seller shall carry on its work 
and manufacture of Products at its own risk until the 
Products are completed and accepted by the Buyer. In the 
case of accident, destruction or injury to the Products 
before the final completion and acceptance, Seller shall 
repair or replace such Products at its own expense and to 
the Buyer’s satisfaction. 
 
21. HAZARDOUS MATERIALS.  Seller will notify 
Buyer in writing upon acceptance of this Order if 
Products furnished are subject to laws or regulations 
relating to hazardous or toxic substances, whether for 
shipment or use, or when disposed of, to regulations 
governing hazardous wastes, or any other applicable 
environmental, health, or safety laws or regulations. 
Instructions for shipping, handling, warnings, and 
material safety data sheets shall be provided with each 
shipment. Seller shall submit to Buyer with each 
shipment, a copy of all relevant MSDS sheets.  Seller 
agrees to and shall accept, at its facility, all of Buyer’s 
unsold or expired Products containing hazardous 
chemicals, materials or substances for disposal, recycling 
or use.  Buyer shall be responsible for packing and 
transportation costs to Seller.  Seller shall be responsible 
for all other costs, including, without limitation, any costs 
associated with Seller's disposal, recycling or use. 
 
22. PATENTS. Seller warrants that the Products will not 
and do not infringe any patent, trademark, trade name, 
copyright or any other intellectual property of any third-
party. Seller agrees to defend, indemnify and hold 
harmless Buyer and its customers against all claims, 
demands, losses, suits, damages, liabilities, and expenses 
(including actual fees for attorneys, experts and 
consultants, settlement costs and judgments) arising out 
of any suit, claim or action for actual or alleged direct or 
contributory infringement of, or inducement to infringe, 
any United States or foreign patent, trademark, copyright 
or other proprietary right by reason of the manufacture, 
use or sale of the Products, including infringement 
arising out of compliance with specifications furnished 
by Buyer or for actual or alleged misuse or 
misappropriation of a trade secret resulting directly or 
indirectly from Seller’s actions.  Seller waives any claim 
against Buyer and its customers, including any hold-
harmless or similar action, whether known or unknown, 
contingent or latent, in any way related to a claim 
asserted against Seller or Buyer for infringement of any 
patent, trademark, copyright or other proprietary right, 

including claims arising out of compliance with 
specifications furnished by Buyer.  Without limiting the 
foregoing, if any of the Products becomes, or in Buyer’s 
opinion, may become the subject of any claim, suit or 
proceeding for infringement of any patent, Seller will, at 
Buyer’s option and at Seller’s sole expense, (i) obtain for 
Buyer the right to use, lease or sell the Product, (ii) 
replace the Product, (iii) modify the Product, or (iv) 
remove the Product and refund the full purchase price 
paid by Buyer.  Seller shall ensure that any 
subcontractors to Seller have contracts with Seller in 
writing consistent with the terms of this paragraph to 
ensure that the protections required by Buyer from Seller 
are also received from subcontractors for the benefit of 
Buyer and Seller. 
 
23. INDEMNITY. Seller shall indemnify and hold 
harmless Buyer and its agents, representatives, 
employees, officers, directors, affiliates, successors and 
assigns, customers, and all subsequent users of the 
Products (“Indemnitees”) from and against all claims, 
demands, actions, damages, liabilities, losses, costs, 
judgments, fines, penalties, and expenses, including 
reasonable attorney’s fees (collectively, “Liabilities”) 
incurred by Buyer or its affiliated companies as a result 
of any breach of this Order, claim of negligence, 
warranty claims, product recall claims, product liability 
claims, patent or trademark infringement, personal injury 
to persons, including death or damage to property, or 
strict liability in tort, caused by Seller, its employees, 
agents, subcontractors or in any way attributable to 
Seller, its employees, agents, or invitees, or as a result of 
any claim that the Products fail to conform to or comply 
with any federal, state or local laws, regulations, or 
standards; provided, however, that Seller’s obligation to 
indemnify Buyer shall not apply to any liabilities solely 
arising from Buyer’s negligence. This indemnification 
obligation shall be in addition to Seller’s warranty 
obligations. Within a reasonable time of becoming aware 
of any actual or potential Liabilities, Buyer shall notify 
Seller.  Seller, at Buyer’s option and at Seller’s expense, 
will undertake defense of such actual or potential 
Liabilities through counsel approved by Buyer.  
Provided, however, that Seller shall first obtain 
authorization from Buyer before settlement is made of 
the actual or potential Liabilities if the terms of such 
settlement could materially adversely affect Buyer, 
including any terms which admits the existence of a 
defect in Products or a failure of Buyer to fully and 
faithfully perform its obligations.  In the alternative, 
Buyer may elect to undertake defense of such Liabilities 
to the extent it is asserted against Buyer, and Seller shall 
reimburse Buyer on a monthly basis for all expenses, 
attorney fees, and other costs incurred by Buyer. 
 
24.  INSURANCE.  Seller shall maintain insurance in 
amounts acceptable to Buyer, naming Buyer as an 
additional insured, and covering general liability, public 
liability, product liability, product recall, completed 
operations, contractor’s liability, automobile liability 
insurance, Worker’s Compensation, and employer’s 
liability insurance as will adequately protect Buyer against 
such damages, liabilities, claims, losses and expenses 
(including attorney’s fees).  Seller agrees to submit 
certificates of insurance, evidencing its insurance coverage 
when requested by Buyer. 
 
25. COMPLIANCE WITH LAWS. Seller shall comply 
with all applicable international, federal, state, county, 
and municipal statutes, laws, regulations, codes, 
standards, ordinances and orders in its performance 
hereunder and shall be responsible for all fees associated 
with such compliance, licenses, permits, certifications, 
bonds, taxes, duties, tariffs and other applicable fees. 
Without limiting the foregoing, Seller will comply with 
all customs and export and re-export control laws and 
regulations and requirements of the U.S. (including 
specifically the U.S. Export Administration Regulations 

(EAR) maintained by the U.S. Department of Commerce, 
the International Traffic in Arms Regulations (ITAR) 
maintained by the Department of State and the trade and 
economic sanctions regulations maintained by the 
Department of Treasury’s Office of Foreign Assets 
Control (OFAC)) and of each country in which the 
Products are made or likely to transit with respect to (a) 
the labeling of the Products and their packaging, (b) the 
export and import of the Products and the subsequent 
distribution of the Products to Buyer and/or directly to 
the Buyer’s customers, including the completion and 
submission of all required documentation, and the 
payment of all taxes, duties, tariffs and similar expenses.  
In addition, Seller hereby acknowledges, represents and 
warrants (i) that Seller WILL NOT provide any Products 
that in whole or in part have been transferred, exported 
or imported, directly or indirectly, from a country or 
national thereof, subject to restrictions under applicable 
laws and regulations, including but not limited to 
inclusion on the EAR’s Denied Party List or any similar 
list published by a United States or foreign agency; (ii) 
Seller is not located in, under the control of, or a national 
resident of any such restricted country; (iii) the Products 
have not been produced, in whole or in part, by prison 
labor, sweatshop labor, abusive forms of child labor, 
slave labor, or by other labor practices in violation of 
applicable law; and (iv) unless otherwise agreed to in 
writing by Buyer and Seller, Seller shall serve as the 
Importer of Record for the Products and shall comply 
with all applicable laws, be responsible for all applicable 
fees, and assume all obligations incurred as the Importer 
of Record.  
 
Seller shall be responsible for obtaining any license 
required under the EAR, ITAR, OFAC regulations, or 
other export control regime.  Seller will identify in 
writing to Buyer those items, technology, and software 
for which an export license is required and provide 
export classification and licensing information necessary 
for export documents, including but not limited to, the 
classification of items under the applicable export control 
regimes (e.g., Export Control Classification Numbers 
under the Commerce Control List or Categories under 
the U.S. Munitions List), the applicability of license 
exceptions, and licenses obtained by Seller.  Seller agrees 
to indemnify Buyer for any fines, penalties, claims, 
losses, damages, costs (including legal costs), expenses 
and liabilities that may arise as a result of Seller’s non-
compliance with the provisions of this Section 25.   
 
26. REMEDY FOR BREACH BY SELLER. The 
rights and remedies reserved to Buyer in each Order shall 
be cumulative with, and additional to, all other or further 
remedies provided in law or equity. Seller acknowledges 
and agrees that money damages would not be a sufficient 
remedy for any actual, anticipatory or threatened breach 
of any Order by Seller with respect to its delivery of 
Products to Buyer and that, in addition to all other rights 
and remedies which Buyer may have, Buyer shall be 
entitled to specific performance and temporary, 
preliminary and permanent injunctive or other equitable 
relief as a remedy for any such breach, without proof of 
actual damages and without bond or other security being 
required. 
27.  LIMITATION ON BUYER’S LIABILITY. In no 
event shall Buyer be liable to Seller for any lost profits or 
for any incidental, consequential, special, exemplary or 
punitive damages.  Without limiting the foregoing, the 
parties further agree that: (i) with respect to a claim 
arising out of or in connection with the termination of the 
Underlying Agreement or this Order, Seller’s damages, if 
any, shall be limited to the damages set forth in Section 5 
(Termination for Convenience); and (ii) with respect to 
all other claims, Seller’s damages shall be limited to the 
lesser of the value of the products purchased by Buyer 
from Seller in the three months immediately preceding 
the alleged breach or $100,000. 
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28. ASSIGNMENT. Seller agrees not to, in whole or in 
part, assign this Order or delegate the performance of its 
duties without the written consent of Buyer.  Any 
attempted assignment without such consent shall render 
this Order null and void.  
 
29. RELATIONSHIP OF PARTIES. Seller and Buyer 
are independent contracting parties and nothing in this 
Order shall make either party the agent or legal 
representative of the other for any purpose whatsoever, 
nor does it grant either party any authority to assume or 
to create any obligation on behalf of or in the name of the 
other party. 
 
30. WAIVER. A waiver by Buyer of any right or 
remedy shall not affect any rights or remedies 
subsequently arising under the same or similar clauses.  
The failure by Buyer to insist upon the performance of 
any term or condition of this Order, or to exercise any 
right hereunder shall not be construed as a waiver of the 
future performance of any such term or condition or the 
exercise in the future of any such right. 
 
31. VALIDITY OF PROVISIONS. In the event that 
any provision or any part or portion of any provision of 
this Order shall be held to be invalid, void or otherwise 
unenforceable, such holding shall not affect the 
remaining parts or provisions hereof. 
 
32. DISPUTES; GOVERNING LAW.  This 
Agreement shall be governed in accordance with the 
laws of the State of California, without reference to any 
conflict of law provisions. The parties agree the UN 
Convention on Contracts for the International Sale of 
Goods shall not apply to the sale of Products hereunder.  
The parties agree that any and all disputes, claims or 
controversies arising out of or relating to this Agreement 
that are not resolved by their mutual agreement shall be 
submitted to final and binding arbitration in San Diego 
County, California before JAMS, or its successor, 
pursuant to the United States Arbitration Act, 9 U.S.C. 
Sec. 1 et seq.  Either Party may commence the arbitration 
process called for in this Agreement by filing a written 
demand for arbitration with JAMS, with a copy to the 
other Party.  The arbitration will be conducted in 
accordance with the provisions of JAMS’ Streamlined 
Arbitration Rules and Procedures in effect at the time of 
filing of the demand for arbitration.  The parties will 
cooperate with JAMS and with one another in selecting 
an arbitrator from JAMS’ panel of neutrals, and in 
scheduling the arbitration proceedings.  The parties 
covenant that they will participate in the arbitration in 
good faith, and that they will share equally in its costs.  
The provisions of this paragraph may be enforced by any 
court of competent jurisdiction, and the Party seeking 
enforcement shall be entitled to an award of all costs, 
fees and expenses, including reasonable attorneys fees, to 
be paid by the Party against whom enforcement is 
ordered. 
 
33. CONFIDENTIALITY.  Seller acknowledges and 
agrees that it will be obligated to maintain the secrecy 
and confidentiality of all information disclosed by Buyer 
to Seller during the course of work under any Order 
(“Confidential Information”), including, but not limited 
to, any information regarding Buyer or its business or its 
customers, the existence and terms of any Request for 
Quotation or Purchase Order, and any drawings, 
specifications, or other documents prepared by either 
party in connection with any Request for Quotation or 
Purchase Order.  Seller agrees that it will not disclose 
Confidential Information to or use Confidential 
Information with or for the benefit of itself or any third 
party without prior written authorization from Buyer.  
Seller also agrees to adopt measures to protect the 
secrecy and confidentiality of Confidential Information 
that are reasonable under the circumstances.  
Confidential Information shall not include any 

information that (a) was in the possession of Seller 
before receipt from Buyer; (b) is or becomes available to 
the public through no fault of Seller; or (c) is received by 
Seller in good faith from a third party having no duty of 
confidentiality to Buyer. The obligations of Seller with 
respect to Confidential Information shall remain in effect 
during the time that any Confidential Information is 
considered by Buyer to be secret or confidential or 
otherwise qualify for protection under the Uniform Trade 
Secrets Act. At the request of Buyer, Seller will return to 
Buyer all materials (in any form) that include, 
incorporate, or otherwise Confidential Information of 
Buyer. Unless otherwise agreed in writing, all 
information provided by Seller to Buyer in connection 
with each Order shall be disclosed on a non-confidential 
basis, and Buyer shall have no duty to maintain the 
secrecy or confidentiality of such information. 

 
34. AUDIT RIGHTS.  Buyer and its customers shall 
have the right at any reasonable time to examine all 
relevant documents, records, materials, equipment, 
tooling and Products in the possession or under the 
control of Seller relating to any of Seller’s obligations 
under this Order or any other Order.  Seller agrees to 
reasonably cooperate in any such audit request by Buyer. 
 
35.  FORCE MAJEURE. Any delay or failure of either 
party to perform its obligations shall be excused if it is 
caused by an extraordinary and unforeseeable event 
beyond the control of the nonperforming party and 
without the nonperforming party's fault or negligence, 
such as acts of God, fires, floods, windstorms, 
explosions, riots, natural disasters, wars and sabotage.  
Written notice of such delay, including the anticipated 
duration of the delay, must be given by the 
nonperforming party within two (2) days of the event.  
During the period of any delay or failure to perform by 
Seller, Buyer, at its option, may purchase Products from 
other sources and reduce its schedules to Seller by such 
quantities, without liability to Buyer.  If requested by 
Buyer, Seller shall, within five (5) days of such request, 
provide adequate assurance that the delay will not exceed 
such period of time as Buyer deems appropriate.  If the 
delay lasts more than the time period specified by Buyer, 
or Seller does not provide adequate assurance that the 
delay will cease within such time period, Buyer may, 
among its other remedies, immediately cancel the Order 
in whole or in part without any obligation or liability 
except that Buyer is still responsible for payment for 
Products that have been delivered to and accepted by 
Buyer prior to Force Majeure notice receipt.  Seller 
acknowledges and agrees that the following will not 
excuse performance by Seller under theories of force 
majeure, commercial impracticability or otherwise and 
Seller expressly assumes these risks: (i) change in cost or 
availability of materials, components or services based 
on market conditions, supplier actions or contract 
disputes; (ii) failure of Seller’s internal business systems 
related to the proper processing of date information that 
results in any defect or failure in products or services, 
deliveries, or any other aspect of performance by Seller 
or its subcontractors.  Buyer may cancel any Order at any 
time prior to delivery or performance if its business is 
interrupted for reasons beyond Buyer’s reasonable 
control.  Buyer shall give prompt notice of such 
cancellation to Seller. 
 
36.  REMEDIES CUMULATIVE.  The rights and 
remedies of the Buyer set forth herein shall be in addition 
to any rights or remedies which Buyer may otherwise 
have. 
 
37. FEDERAL CONTRACTS; FAIR LABOR 
STANDARDS CERTIFICATE.  To the extent required 
by law, the following clauses relating to contracts with 
the U.S. Government are incorporated into and made 
applicable to all Orders:  (i) the Equal Opportunity 
clause, 41 CFR 60-1.4; (ii) the Affirmative Action for 

Disabled Veterans & Veterans of the Vietnam Era 
clause, 41 CFR 60-250.4; (iii) the Affirmative Action for 
Handicapped Workers clause, 41 CFR 60-741.4; (iv) 
Executive Order 13201; and (v) FAR regulations.  Seller 
hereby agrees to comply with all applicable requirements 
of Sections 6.7 and 12 of the Fair Labor Standards Act, 
29 USC §§ 201 et seq. in the performance of work under 
any Purchase Order, and with all applicable regulations 
and orders issued under Section 14 thereof. 
 
38. ANTI-DISCRIMINATION AND AFFIRMATIVE    
ACTION. Purchaser and Seller shall abide by the 
requirements of 41 CFR §§ 60-1.4(a), 60-300.5(a) and 
60-741.5(a). These regulations prohibit discrimination 
against qualified individuals based on their status as 
protected veterans or individuals with disabilities, 
and prohibit discrimination against all individuals 
based on their race, color, religion, sex, or national 
origin. Moreover, these regulations require that 
covered prime contractors and subcontractors take 
affirmative action to employ and advance in 
employment individuals without regard to race, color, 
religion, sex, national origin, protected veteran status 
or disability.  Seller shall include this paragraph in 
each lower-tier subcontract it issues. 
 
39. FEDERAL ACQUISITION REGULATION 
FLOW DOWN.  If this Order is issued in support of a 
U.S. Government prime contract or subcontract, the flow 
down Federal Acquisition Regulation ("FAR") clauses 
and any applicable agency supplements thereto in effect 
on the date of this Order and set forth in Appendix A are 
incorporated herein by reference.  
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